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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee the questions presented 

are: 

1. How long can a man persecute a woman by keeping 
her in continuous litigation over the custody and main¬ 
tenance of their child? 

2. Does it constitute an abuse of judicial discretion to 
curtail the right of a father to have his child visit him 
after he has undertaken to corrupt the discipline of 
the child, her respect and love for her mother, and 
her truthfulness? 

3. Does it constitute an abuse of judicial discretion to 
require a practicing dentist who operates a Packard 
automobile, takes week-end pleasure trips, and ex¬ 
pends large sums of money for continuous litigation 
over the child to pay $20.00 a week for the support of 
the child? 

4. Does it constitute an abuse of judicial discretion to 
award to a divorced wife one-third of their jointly 
owned property which was acquired while she was con¬ 
tributing to the marriage partnership her services as 
wife and mother and towards the purchase of which 
she contributed a substantial amount of money? 

5. Does it constitute an abuse of judicial discretion to 
award to a wife counsel fees in the amount of $750.00 
in a divorce case which took six full days to try and 
in which the husband attempted to wrest from the 
wife the custody of a child awarded to her by a prior 
judgment? 
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COUNTER-STATEMENT OF THE CASE 

The issues presented by this appeal would seem to call 
for considerable reference to the history of the litigation 
and to the facts shown by the pleadings and testimony. 
By leave of court, a joint appendix has been filed by the 
appellant in typewritten form which (judging from the 
copy served on counsel for the appellee) is unwieldly and 
in many places semi-legible. Therefore, it has been 
deemed desirable to print here a much fuller statement 
of the case than that contained in the typewritten brief 
of the appellee. 
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Throughout this brief the appellant hereafter will be 
referred to as the husband and the appellee will be re¬ 
ferred to as the wife. 

The page citations all are to the typewritten joint 
appendix filed with the appellant’s brief. 

1. The parties were married on January 2, 1932, and 
they have a daughter, Wanda, who was born November 
12, 1943 (21), said child having been adopted (100). 

2. On September 15, 1949, the wife separated from the 
husband by leaving their home (15 and 21). 

3. On October 3, 1949, the wife commenced in the 
United States District Court for the District of Columbia 
an action against the husband for a limited divorce on 
the ground of cruelty (15). The husband duly answered 
contesting the action (17). 

4. On February S, 1950, in the aforesaid action, the 
wife was awarded custody of the child pendente lite and 
alimony pendente lite for the support of her and the 
child in the amount of $300 a month (18). 

5. On March 10, 1950, the husband was adjudged to 
be in contempt of court and it was ordered that he be 
committed to jail for 30 days unless he paid to the wife 
the amount of $600 representing alimony pendente lite 
then in default (19). 

6. On April 6, 1950, the husband again was adjudged 
to be in contempt of court and it was ordered that he be 
committed to jail for 30 days unless he paid to the wife 
the amount of $300 representing alimony then in default 
(19). 

7. On April 11, 1950, the husband was ordered to pay 
to the wife within two weeks the sum of $150 on account 
of counsel fees incurred by her (19). 
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8. On May 17, 1950, an order was entered in the 
aforesaid action reducing the amount of alimony pendente 
lite to $175 a month, and prescribing definite times for 
the husband to have the child in his custody (20). 

9. On February 26, 1951, by leave of court, the wife 
amended her complaint by adding the demand that in the 
event she should not be awarded a limited divorce she 
be awarded the permanent custody of the child and per¬ 
manent maintenance for herself and the child (20). 

10. On March 21, 1951, following the trial of the afore¬ 
said action on the merits, the court entered findings of 
facts to the effect that the wife had failed to sustain by 
evidence her charges of cruelty against the husband; that 
she had “established by evidence that for a period of sev¬ 
eral months prior to her separation from him on Septem¬ 
ber 15, 1949, and prior to the commencement of this ac¬ 
tion on October 3, 1949, defendant had failed and refused 
adequately to provide for the maintenance of plaintiff 
and their child”; and that the husband “continues to live 
at the family home, which he has continued to maintain 
and same was and is available for the plaintiff and child 
at all times” (21). 

11. The court further found that at the time the action 
had been commenced the husband had been employed as a 
dentist by Group Health at the salary of $6,400 a year, 
but that having lost his employment during the pendency 
of the action he had resumed the private practice of den¬ 
tistry since when his income had been less than his ex¬ 
penses (21). It was found that at the time the action 
had been commenced the wife was unemployed but that 
in December, 1950, she had obtained employment at the 
salary of $2490 a year (22). 

12. It was further found that the husband was in de¬ 
fault in a substantial amount in the payment of alimony 
pendente lite, although the amount thereof was not ad- 
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judicated and established of record, and that he had not 
paid the counsel fees in amount of $150 which had been 
awarded to the wife by the aforesaid pendente lite order 
of April 11, 1950 (22).* 

13. On March 21, 1951, the court entered final judg¬ 
ment in the aforesaid action as follows: (a) The wife 
was awarded the permanent custody of the child of the 
parties subject to the right of the husband to have the 
child in his custody on each Sunday between the hours of 
12:00 noon and 6:00 p.m., and on alternate holidays be¬ 
tween the same hours, with the provision that he have 
the child during the Easter school vacation of 1951. (b) 
The husband was directed to pay to the wife permanent 
maintenance for herself and the child in the sum of $20 
a week, and he was further directed to pay all alimony 
pendente lite in default, (c) The husband was directed 
to pay the counsel fee in amount of $150 awarded by the 
pendente lite order of April 11, 1950, and additional coun¬ 
sel fees in the amount of $500. (d) In all other respects 
the complaint was dismissed (23). 

14. On May 22, 1951, the court entered an order ad¬ 
judging that the husband was in default in the amount 
of $340 for alimony pendente lite which had accrued 
prior to the final judgment of March 21, 1951, that he was 
in default in the additional amount of $120 for permanent 
maintenance which had accrued subsequent to the afore¬ 
said final judgment of March 21, 1951, that the failure of 
the husband to have paid said amounts had been wilful 
and that lie was in contempt of court and should be com¬ 
mitted to jail unless he paid to the wife the total amount 
of $460 (24). 

15. On July 25, 1951, the wife caused to be issued a 
writ of execution against the property of the husband to 
obtain satisfaction of the counsel fees in total amount of 
$650, less a credit of $25 which the husband had paid, 
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which had been awarded to her by the judgment of 
March 21, 1951 (27). Thereafter on July 30, 1951, the 
husband paid the amount due together with interest and 
costs (28). 

10. On July 30, 1951, the husband filed a motion for 
permission to have the child in his custody during the 
month of August, 1951, for a vacation and trip with him 
(25). The wife opposed the motion and alleged that not 
only had she been compelled to attach his automobile 
which lie used for pleasure in order to collect the counsel 
fees awarded to her but that since the husband last had 
been adjudged in contempt for failing to pay maintenance 
he had again defaulted and was in arrears in the payment 
of maintenance at the very time he was seeking to take 
the child on a vacation trip (28). 

17. In August, 1951, the wife filed a motion for the 
attachment of the husband for contempt for being in 
default in the amount of $65 in the payment of perma- 
nent maintenance (29). 

18. On August 22, 1951, the court entered an order 
permitting the husband to have the child from August 21, 
1951, until September 5, 1951 (30). 

19. On October 9, 1951, the husband filed a notice 
that he intended to take the oral deposition of Dr. Kath¬ 
erine K. Rice in the office of his attorney on October 11, 
1951 (30). The wife took leave from her employment 
and with her attorney appeared at the place and at the 
time noticed for the taking of the deposition, but no ar¬ 
rangements for the taking of the deposition had been 
made (32). 

20. On October 29, 1951, the husband filed another 
notice to take the oral deposition of Dr. Katherine K. 
Rice and of the wife in the office of the attorney for the 
husband on October 30, 1951. On October 29, 1951, the 
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wife filed a motion for an order that the aforesaid depo¬ 
sitions not be taken upon the grounds that there was no 
matter pending presenting any issue for determination 
by the court to which the proposed depositions were 
directed and that the depositions were being taken to 
harass the wife (32). By an order entered November 13, 
1951, the court ordered the depositions not to be taken 
(32). 

21. On November 20, 1951, the husband filed a motion 
to change the custody of the child, without stating any 
grounds for the motion (33). On December 10, 1951, the 
wife filed a motion to strike the aforesaid motion to 
change custody because it failed to state any grounds, 
and in her motion to strike she informed the court that 
on October 28, 1951, she had been served with a similar 
motion to change custody and that she had filed a motion 
to strike the same but that the husband had never filed 
the original motion of record but had served a new’ mo¬ 
tion to change custody (34). On December 11, 1951, the 
court entered an order denying the motion to change cus¬ 
tody (winch had been heard on December 10, 1951) be¬ 
cause it failed to state the grounds upon which it had 
been made (36). 

22. On December 10, 1951, (presumably after the court 
had ruled to deny the motion of November 20, 1951, but 
before the formal order w T as entered to that effect) the 
husband filed another motion asking that the custody of 
the child be awarded to him (34). No grounds w’ere spe¬ 
cified in the motion except by reference to the statement 
of points and authorities filed therewith, winch under the 
rules of the district court are not part of the record (35). 
On December 17. 1951, the wife filed a motion to strike 
the motion to aw*ard the child to the husband on the 
grounds that it failed to comply with the law with respect 
to stating grounds (36), and on January 21, 1952, neither 
the husband nor his attorney having appeared when the 
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motion to strike came on for hearing, the court ordered 
the aforesaid motion to change custody stricken (42). 

23. On December 22, 1951 (which was while the mo¬ 
tions mentioned in paragraph 22 were pending) the hus¬ 
band filed his affidavit in which he stated that he was 
entitled to have the child on Christmas Day but that the 
wife intended to refuse to permit him to have the child 
(37). On the same date, December 22, 1951, a judge of 
the district court improvidently entered an order sum¬ 
marily giving the husband the right to have the child on 
Christmas Day (37). On January 18, 1952, the wife filed 
a motion for a declaratory judgment upon the grounds, 
supported by her affidavit and that of her attorney, that 
the aforesaid order had been made without any written 
motion having been filed and without any notice or at¬ 
tempted notice to her save a letter left by the attorney 
for the husband at the office of the attorney for the wife 
after 6:00 p.m., on December 21, 1951, after court had 
adjourned for the Christmas holidays and after the at¬ 
torney for the wife had left the city, and that said order 
in connection with the affidavit of the husband constituted 
an adjudication that she had threatened to commit con¬ 
tempt of court which w’ould be used against her in sub¬ 
sequent proceedings. She further alleged that the affi¬ 
davit of the husband was false as to his right to have 
the child, that under the schedule of alternate holidays 
observed by them he had had the child on Thanksgiving, 
that she had no knowledge that the husband claimed the 
right to have the child on Christmas Day until the morn¬ 
ing of December 22, 1951, when the attorney for the hus¬ 
band phoned her and told her he was going to take it up 
with the judge, that she could not get in touch with her 
ovm attorney who w-as out of town, that she wras served 
with a copy of the aforesaid summary order by a United 
States marshal after 10:00 o’clock at night, that she had 
obeyed the order, and that she had been greatly upset by 
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the manner in which a matter affecting her legal rights 
had been adjudicated. She asked the court in substance 
to declare that the aforesaid order had been made with¬ 
out notice to her, that it should not be construed as con¬ 
stituting an adjudication that she had threatened to re¬ 
fuse to obey the judgment of the court, and that she had 
not so threatened. (38 to 42). On February 29, 1952, 
the judge who improvidentlv had issued the order com¬ 
plained of entered an order vacating the original order 
and declaring that it should not thereafter be considered 
as an adjudication of any matter (46). 

24. On March 2S, 1952, the husband filed a motion ask¬ 
ing for the custody of the child during the ensuing Easter 
holidays (46). Although no formal order "was entered, 
said motion was denied (See affidavit of Jean M. Board- 
man, 55 and 56). 

25. On August 11, 1952, the wife filed a motion for 
additional counsel fees for services rendered on her be¬ 
half since the time of the final judgment of March 21, 
1951 (47), and on October 9, 1952, the court entered an 
order awarding to her the sum of $635 for counsel fees 
“incurred by her since the final judgment of March 21, 
1951, w r as entered herein, by reason of the necessity on 
her part to employ legal assistance to compel the de¬ 
fendant to obey said judgment and to defend said judg¬ 
ment against the attempts of the defendant to obtain the 
reversal or modification of said judgment” (63). To this 
date the husband has never paid anything on account of 
said counsel fees. 

26. On August 25, 1952, wiiile the aforesaid motion 
for counsel fees was pending, the husband filed a motion 
to correct the original findings of facts and conclusions 
of law entered on March 21, 1951, on the alleged grounds 
that with respect to the rights of the husband to have 
the child the attorney for the wdfe had prepared and sub- 
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initted findings of facts and conclusions of law and a 
judgment which were not in accordance with the ruling 
of the trial judge (58). On October 29, 1952, the trial 
judge entered an order denying said motion and he re¬ 
cited therein that he had memory that the findings of 
facts, conclusions of law, and the judgment as signed by 
him and as entered of record correctly stated his findings, 
conclusions, and adjudications (69). 

27. On October 18, 1952, the husband filed a motion 
to vacate the aforesaid order for counsel fees entered on 
October 9, 1952 (see paragraph 25 hereof), and for a re¬ 
hearing of the motion for counsel fees (63). Said mo¬ 
tion was denied by an order entered on November 7, 
1952 (69). 

28. On September 17, 1951, (which date it will be ob- 

► served was prior to some of the proceedings in the origi¬ 

nal action hereinbefore mentioned), the husband com¬ 
menced a new and separate action against the wife by 
filing a complaint in which he alleged that the wife had 
deserted him on September 15, 1949, and in which he 
demanded an absolute divorce on the ground of desertion 
for more than two years, that he be awarded the custody 
of the child, and that the wife be divested of her interest 
in certain property owned by them jointly (70). The wife 
dulv filed an answer and a counterclaim in which she 
admitted that she had lived apart from the husband since 
September 15, 1949, but in which she alleged that she had 
been compelled to separate from him because of his mis¬ 
treatment of her, because of his express command, and 
because of his failure and refusal to make adequate pro¬ 
vision for the maintenance of her and their child as had 
been adjudged by the court in the original action. She 
further alleged that certain real estate and promissory 
notes owned by them jointly had been acquired through 
their joint efforts and financial contributions. She de- 


manded a divorce on the ground of desertion for more 
than two years, that the custody of the child awarded to 
her in the original action be continued in her, and that 
she be awarded her just share of the jointly owned prop¬ 
erty. (71). 

21). When the last mentioned action came on for final 
hearing in December, 1952, upon the complaint and the 
counterclaim, the trial judge ruled, and he later made 
this ruling one of his formal conclusions of law, that the 
judgment of the court entered in the former action be¬ 
tween the parties on March 21, 1951, constituted a con¬ 
clusive adjudication that the wife separated from the 
husband on September 15, 1949, without legal cause or 
justification. (79). Over the vigorous objections of the 
attorney for the wife that the aforesaid judgment, which 
denied the wife a limited divorce on the ground of de¬ 
sertion but awarded her permanent maintenance, rendered 
res judicata only the issue as to the degree of cruelty 
sufficient to entitle her to a limited divorce, that it did 
not render res judicata the issues with respect to deser¬ 
tion, and that apart from cruelty the wife was entitled to 
attempt to prove justification for leaving the husband by 
reason of his conduct evidencing a desire that she leave, 
by reason of his express command that she leave, by rea¬ 
son of his failure to support her in their home, and by 
reason of his subsequent conduct evidencing his consent 
to or acquiescence in the separation, the trial judge an¬ 
nounced at the commencement of the trial that no evi¬ 
dence would be received as to any matter which occurred 
prior to the commencement of the wife’s former action 
for limited divorce on October 3, 1949. (See colloquy 
between the judge and counsel, 84 to 100). 

30. During the course of the trial, the wife through 
her attorney made a tender of proof which may be epito¬ 
mized as follows: 
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That in May, 1949, while the parties were living to¬ 
gether in the District of Columbia, the husband com¬ 
menced an association with another woman who was a 
fellow employee and that friction between the parties fol¬ 
lowed. That the husband permitted the other woman to 
share without charge a private dental office 'with him 
which he conducted after his hours of regular employ¬ 
ment. That because of the wife’s attitude concerning the 
other woman, the husband said he was sick and tired of 
the mess and was getting out of it as soon as he could. 
That the husband became angry because the wife refused 
to spend the summer in New York City apart from him. 
That they went to New York City over the Fourth of 
July, but that the husband did not want to bring her 
back and refused to speak to her on the way home. That 
thereafter he never spoke to her in a pleasant manner, 
he seldom ate dinner at home, he stayed out at night 
until late hours, and he refused to give her any money 
for the support of herself and their child except a dollar 
now and then which averaged no more than two dollars a 
week. That the wife had to obtain food for herself and 
the child from her mother or from the woman who lived 
next door. That on August 5, 1949, the husband caused 
his attorney to write to the wife and thereafter the wife 
employed an attorney. Thereafter the husband for about 
three weeks gave her $15.00 a w T eek, but he had no con¬ 
versation with her except of an unpleasant nature. That 
during this period the husband threatened the wife with a 
revolver and said no court would make him support her. 
That on the Saturday before Labor Day, 1949, the hus¬ 
band w’ent away and did not return until the following 
Tuesday. That around the middle of September, the hus¬ 
band ordered the wife to leave, which she did on Sep¬ 
tember 15, 1949. That wiien she went back on the fol¬ 
lowing day to get her clothes the lock had been changed 
and she could not get in. That thereafter and up to the 



time she sued him on October 3, 1949, he gave her no 
money, and thereafter he gave her no money until after 
the court awarded her alimony pendente lite in February, 
1950, and after he had been adjudged to be in contempt 
of court for not paying it. That thereafter he gave her 
no more money until after he had been adjudged to be in 
contempt of court for the second time, and that at the 
time the final judgment of March 21, 1951, awarding her 
permanent maintenance was entered he was in default in 
a substantial amount in the payment of alimony pendente 
lite, and that he did not pay this, as well as certain ar¬ 
rearages of permanent maintenance, until after he was 
again adjudged to be in contempt of court. That during 
the entire summer of 1950, while the wife’s original action 
was pending, the husband consorted with the aforesaid 
other woman and took her to New York almost every 
week and there slept with her and boasted that he was 
committing adultery. That continuously since then he 
had carried on his association with the other woman. 
That the information concerning the aforesaid adulterous 
conduct had come to the wife since the trial of her origi¬ 
nal action. That after the wife had left the home of the 
husband he had never asked her to come back except in 
the form of a statement in his answer to her original 
action and by his testimony at the trial, and that since 
the trial of her original action he had never invited her 
to return. (357 to 368). It was stipulated between the 
trial judge and the wife’s attorney that the attorney’s 
statement that he had available witnesses to testify as to 
all of the aforesaid tender of proof was sufficient and that 
the technical procedure of producing each witness and 
tendering an offer of proof as to each witness need not 
be followed (367 and 36S). The trial judge ruled that 
none of the tendered testimony would be permitted (365a. 
Also 368). 
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31. Voluminous testimony was taken bearing on the 
custody of the child, the nature and manner of acquisition 
of the property owned by the parties jointly, and on the 
income of the husband. The material parts of this testi¬ 
mony, as well as the findings of the trial court with re¬ 
spect thereto, will be set forth in those parts of the argu¬ 
ment to which they relate rather than in this statement 
of the case. 

32. By judgment entered on April 2, 1953, the trial 
court dismissed the wife’s counterclaim for a divorce and 
awarded a divorce to the husband on the ground of deser¬ 
tion for more than two years. The custody of the child 
was continued in and awarded to the wife, and the right 
of the husband was restricted to having the child in his 
custody on every fourth Sunday between 12 noon and 6 
p.m., on alternate holidays between the same hours, and 
for a period of one week between July 1 and August 31 
of each year. Certain real estate and promissory notes 
owned by the husband and wife jointly was awarded in 
proportions of two-thirds to the husband and one-third 
to the wife. The wife was awarded alimony for the sup¬ 
port of the child in the amount of $20 a week, and coun¬ 
sel fees in the amount of $750 (80 and 81). 

33. From the provisions with respect to the custody 
of the child, the division of property, and alimony and 
counsel fees, the husband has prosecuted this appeal (81). 

SUMMARY OF ARGUMENT 

1. By reason of the erroneous application of the doc¬ 
trine of res judicata by the trial court, the wife was 
denied the right to defend the charge of desertion made 
against her by the husband. Although she has not ap¬ 
pealed from the judgment divorcing her and this court 
cannot rectify the error committed by the trial court, the 
wife should be regarded in this appeal only as a technical 
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deserter by erroneous adjudication and not as a person 
who wilfully destroyed the home of her husband and 
child. 

2. After the wife had been awarded the permanent 
custody of their child by a judgment entered on March 
21, 1951, the husband undertook to corrupt the discipline 
of the child, her respect and love for her mother, and 
her truthfulness, with the design to obtain the custody of 
the child. Following proof of this, it was not an abuse 
of judicial discretion for the court to curtail the hus¬ 
band’s right to have the child visit with him, and the hus¬ 
band was fortunate that he was not deprived of all rights 
with respect to the child. 

3. The amount of $20 a week awarded for the support 
of the child was not excessive but was modest in the light 
of the facts that the husband was a practicing dentist 
who operated an expensive automobile, who took frequent 
pleasure trips, who was maintaining others in his home 
without charge, and who had the financial means to con¬ 
duct continuous litigation against the mother of the child. 

4. The award to the wife of only one-third of the 
jointly owned property which had been acquired while she 
was contributing to the marriage partnership her serv¬ 
ices as wife and mother and towards the purchase of 
which made a substantial contribution in cash was less 
than the share to which the wife was justly entitled and 
certainly did not constitute an abuse of judicial discre¬ 
tion. 

5. The award to the wife of counsel fees in the 
amount of $750 for services in a case the trial of which 
took six full days and in which the husband tried to 
wrest from the wife the custody of their child awarded 
to her by a prior judgment was less than the amount to 
which the wife justly was entitled and did not constitute 
an abuse of judicial discretion. 
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ARGUMENT 

1. The wife is the party who failed to receive full 
justice. 

The record in this case shows the extremes to which a 
husband can go by endless litigation, of which this ap¬ 
peal is a continuation, to- break the physical, mental, and 
financial ability of the mother of their child to obtain and 
to protect the rights of herself and the child. The record 
also shows that it is the wife and not the husband who 
has suffered a legal wrong by the judgment of the lower 
court. 

By erroneously invoking the doctrine of res judicata to 
hold that a judgment denying a limited divorce on the 
ground of cruelty precluded the wife from offering evi¬ 
dence to justify her separation from her husband on 
other grounds, the trial judge denied the wife a fair 
trial. The doctrine of res judicata was designed to pre¬ 
vent the relitigation of issues and not to extinguish the 
right to produce evidence on different issues. The issue 
as to cruelty is whether or not there has been serious 
physical violence or a course of conduct which acting 
through the mind has impaired the health. The issue as 
to desertion is whether or not the separation is unjusti¬ 
fied not merely by cruelty but by express or implied com¬ 
mand, express or implied consent, failure and refusal to 
support, adultery, or other conduct. 

The judgment awarding the wife permanent mainte¬ 
nance upon the finding that the husband had failed to 
support the wife and their child before she left the home 
and afterwards, constituted an adjudication that the sep¬ 
aration was due to the fault of the husband. For a man 
to fail to support his wife and child in their home until 
she leaves, then to fail and refuse to support them until 
after he has been sued and he has been ordered to sup¬ 
port them, then to continue to fail and refuse to support 
them until after he has been ordered to jail for contempt 
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of court, then to repeat his contempt several times, and 
then to be awarded a divorce for his wife’s continuous 
desertion is not in conformity with what citizens regard 
as justice and it is not in conformity with law. 

FINGER v. FINGER, 72 Pa. Super. Ct. 407 
BELL v. BELL, 15 Idaho 7; 96 P. 196 
HIGH v. BAILEY, 107 N. C. 70; 12 S. E. 45 
VAN HOUTEN v. VAN HOUTEN, 320 Mich. 604; 
31 N.W. 2d 734 

GRIFFIN v. GRIFFIN, 207 Miss. 500; 42 So. 2d 
720 

In TOWSON v. TOWSON, 49 App. D.C. 45; 258 F. 517, 
this court held that where a wife without legal cause 
leaves and refuses to return to the home of her husband 
where he is willing to support her, she is not entitled to 
be awarded maintenance or custody of children. In the 
case at bar, the wife was awarded the custody of the child 
and permanent maintenance, and by the converse of the 
rule in the Towson case the judgment must be accepted 
as an adjudication that the wife was living apart from 
the husband with legal cause which, clearly, was his re¬ 
fusal to support her and the child both before she left 
the home and afterwards. 

In the case at bar it is true that the wife has not ap¬ 
pealed from the judgment divorcing her. From the volu¬ 
minous record it is reasonable to assume that she has had 
neither the stamina nor the financial ability to compete 
further with the husband in this litigation marathon and 
that she has preferred to accept the stigma of being a 
deserter, to live with her child, and to make out the best 
she can in the hope that some day her former husband 
will permit her surcease from courts and lawyers. Al¬ 
though this court cannot rectify the wrong done the wife 
by the errors of the trial court, surely with respect to 
the attempt of the husband to obtain further advantage 
to himself this court will look upon her as a technical 
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deserter by erroneous adjudication and not as one who 
wilfully destroyed the home of her husband and child. 

2. It was the good fortune of the husband that he was 
not deprived of all rights with respect to the child. 

The husband’s appeal from the provisions concerning 
the custody of the child seems to be grounded on the mild 
findings of the trial judge plus an almost total disregard 
of the evidence. 

The so-called love of the husband for the child, or what 
passes for it, has been something that has caused him to 
refuse to support the child until ordered into jail for 
contempt of court, to spend large sums for lawyers’ fees 
and costs to keep the mother of the child involved in 
continuous litigation calculated to exhaust her financially 
and to offset the amount he is compelled to pay for main¬ 
tenance, to teach the child to be disrespectful, to disobey 
her mother, to run away from home, and to subpoena the 
child into court in the attempt to cause the child to give 
false witness against her mother. 

(a) Testimony of the child. 

Commencing on page 225 of the Joint Appendix and 
continuing for many pages is the testimony of little nine 
year old Wanda who w*as compelled by the husband to 
give testimony under oath in his attempt to wrest the 
child from the mother. In part she testified: 

That during the preceding week her father had brought 
her from school and that she had not told her mother the 
truth about it (250). That she had run away from home 
during the summer just passed and had gone to her 
father’s home (251) and that he took her to his office 
(252) where her mother had come to get her. She had 
run away because her father had told her that he was 
not trying to get any ideas in her head but if she did run 
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away once in a while it might be the best thing and she 
could come and live with him (252). That he said that 
if he told the court she ran away but if he didn’t tell the 
court he gave her the ideas the court would let her live 
with him (253). That she did not a ways mind her mother 
because her father would tell her that if she acted up 
sometimes that would be a good idea and that they would 
try to leave her alone and then she could come and live 
with him (253). That her father had told her that her 
mother was no good, that she drinks too much whiskey 
and liquor, and she is too old to be her mother. That he 
had told her this almost every Sunday (255). That he 
had told her that her mother goes out with another fel¬ 
low and stays out all night with parties and everything 
and that is why she is so tired in the mornings. That 
he told her this almost every Sunday (255). That he 
says her mother does not love her because if she did she 
would not act the way she does (255). That her father 
had told her not to tell the judge that he had hit her 
mother, and that she had seen him hit her mother (257). 
That her father had promised her that he would fix up 
her room, that he would make another room into a doll 
house, that he might buy a new home, he wasn’t sure, 
that he would give her a little pony and things of that 
sort that she wished she could have had (257). That he 
just said that if she told the judge what he said, and 
when she came to live with him that he would give her 
those things (258). That her father had said he was 
going to sue Dr. Rice and that she was wicked and mean 
and that she wasn’t any good to her (259). That her 
father had said she ought to tell the court about Dr. Rice 
because she wasn’t any good. That her father had told 
her to say that Dr. Rice had said that her father had an 
incurable disease. That her father had told her to say 
this enough times so that she would not forget it. That 
he had said it almost every Sunday (259). That when 
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her father was bringing her home in the automobile from 
school the week before, he had told her the case was com¬ 
ing up in court (259) and that he told her he wanted 
her to tell things that were true and tell the things that 
were not true, too, because that would help a lot. That is 
what he had been telling her when he w r as bringing her 
home in his automobile before her mother caught her 
(260). That while he was bringing her home in the auto¬ 
mobile he was telling her to sav that Dr. Rice had said 
her father had an incurable disease. That Dr. Rice had 
told her that (260). 

That her mother had started taking her to Dr. Rice 
after she had gone to New York with her father a year 
ago the past summer. That Dr. Rice has been telling 
her to mind both her parents. That since she had been 
going to Dr. Rice she had tried her best to mind her 
mother and she had done better (262). 

That her father gave her many nice dolls and toys. 
That he said the things he gave her cost more than what 
her mother gave her (280). That her father gave her 
clothes which are kept at his house, and he says that the 
kind that he buys are more expensive and they are much 
prettier than the clothes her mother buys her (281). That 
he tells her that her mother goes out and buys cigarettes 
and everything with the money he pays her and that is 
why she doesn’t have as pretty clothes as he buys her 
(281). 

After listening to this tragic story from the lips of 
the child, the trial judge wrote a memorandum opinion 
(73) in which he said, “Each parent, in the Court’s 
opinion, has a real love and affection for the child and is 
genuinely interested in her welfare”, and he praised the 
father for what he had done for the child in the way of 
buying her things, and giving her parties (75). He then 
referred to having heard the child’s testimony over a 
long period of time and said that he had reached the 


20 


conclusion that ‘‘she is apparently a child who is whole¬ 
some, well disposed tempermentally, well balanced men¬ 
tally, and apparently not adversely affected emotionally 
or spiritually by the unfortunate dispute between her 
parents” (75). Strangely, the trial judge made no men¬ 
tion of what the child told him. 

Either the child told the truth about what her father 
had been doing to her or she had been adversely affected 
emotionally and spiritually to the degree that she had 
become a juvenile falsifier and perjurer while in the cus¬ 
tody of her mother. The trial judge obviously believed 
that the child spoke the truth, otherwise how could he 
have left the child with the mother and curtailed the 
rights of the father to associate with the child? * 

(b) Testimony of the wife. 

The wife testified (402 et seq.) that following the time 
she originally was awarded the permanent custody of the 
child by the judgment of March 21,1951, she had no trouble 4 

with her until after she came back from the vacation 
with the father which was permitted by special order of 
the court (See paragraph 18 Statement of Facts) during 
the Labor Day period of 1951 (402). That thereafter 
the child became impudent and disobedient, and that when 
she threatened to spank the child the latter said she 
would tell her father and that he would kill her, the 
mother (403). That the child would refuse to obey her 
grandmother and would tell the latter that her daddy 
said she did not have to mind her (403). That the child 
told the mother’s sister and brother-in-law that she did 
not have to mind them because her daddy had said she * 

did not have to mind them and if any of them bothered 
her to tell him and he would come up and get all of them 
(404). That the child commenced having violent night¬ 
mares and would run around the house in her sleep and 
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that she had violent fevers at night (404). That on the 
advice of a physician (405) she caused the child to be 
treated professionally by Dr. Rice, commencing in the 
latter part of September, 1951, once a week for the first 
few months and thereafter twice a month (406), and that 
the child was greatly helped (407). 

The wife further testified that in June, 1952, the child 
ran away and was recovered by her in the husband’s 
office. That the child told her that the husband had told 
her to run away and that the more she did it the better 
it would be for him because that was one way he could 
get her, but never to say that he said so but always to 
say that it was her idea (408). 

(c) Testimony of Dr. Rice. 

Commencing on page 290 of the Joint Appendix and 
continuing for many pages is the testimony of Dr. Kath¬ 
erine Kempner Rice given on behalf of the mother and 
child. Dr. Rice is a physician, specializing in psychiatry, 
who holds degrees from the University of Colorado, the 
Johns Hopkins University School of Hygiene, and the 
Johns Hopkins University School of Medicine. Formerly 
she was a psychiatrist with the Bureau of Mental Hygiene 
in the District of Columbia (293) where she helped to 
open and spent two thirds of her time in the child guid¬ 
ance clinic (294). In private practice she has specialized 
in psychiatry and family relations, two-thirds of her pa¬ 
tients being children (296). 

She testified that since September, 1951, the child of 
the parties had been professionally treated by her (296) 
and that she had seen her professionally 24 times (297). 
She worked with the child about running away from home 
(303), about being disturbed and bothered and doing “bad 
things” (304), about her father telling her to deceive 
her mother (304), and many other things too numerous 
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to refer to in this brief. She testified that by her pro¬ 
fessional treatment she believed she had helped the child 
(316). She also testified concerning the difficulties caused 

her bv the husband and his attomev and their threats to 
•> • 

sue her (311 et seq). 

(d) Change of circumstances. 

Subsequent to the adjudication of custodial provisions 
by the judgment of March 21, 1951, there occurred a 
drastic change in circumstances when the husband evilly 
undertook to corrupt the discipline of the child, her love 
and respect for her mother, and her truthfulness in order 
that he might wrest the custody of the child from the 
mother. 

Justice was diluted with mercy when the trial judge 
refrained from depriving the husband totally from asso¬ 
ciating with the child. 

3. The amount awarded for the support of the child 
was modest. 

The trial court made no findings with respect to the 
husband’s present income. At the trial, the husband pro¬ 
duced records from which he calculated his net income 
from his profession was $2,802.74 for 1951 (149 and 150) 
and $1,562.09 for the first 11 months of 1952 (187). 

Xot only is it incredible that an experienced dentist 
would earn so little, but the testimony shows that the 
husband has been living on a scale which would be im¬ 
possible on the income reported by him. On July 30, 
1951, the husband paid the sum of $687 to obtain the re¬ 
lease of his Oldsmobile automobile which had been at¬ 
tached to satisfy the judgment for counsel fees and costs 
which the wife had been awarded by the judgment of 
March 31, 1951 (188 and 1S9). Immediately thereafter he 
turned the automobile in on a new Packard, which cost 
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approximately $4,000, title to which was taken in the name 
of the husband’s brother who lives in Brooklyn, New 
York, but which was registered in the name of the said 
brother at the address of the husband in the District of 
Columbia where the brother has never lived. Subsequent 
payments were made on the automobile by the husband 
out of money which he claimed his brother sent him. The 
husband has maintained and operated this expensive auto¬ 
mobile exclusively for his pleasure. (188 to 199). The 
maneuverings to conceal the true ownership of this auto¬ 
mobile are all badges of fraud. 

The husband admitted to being part owner of a pleasure 
boat called “Sir Will” kept at Long Island (199). A wit¬ 
ness testified that the husband had told him that he had 
purchased the boat for somewhere around $10,000, and 
had put the title in his brother’s name. (353 to 356). 

The husband has made it his practice to visit in New 
York over week-ends during the whole of the summer ever 
since 1935 (200). 

For more than a year before the trial the husband had 
permitted to live in his home without any charge a mar¬ 
ried couple and their child. (See testimony of Robert 
Marvin commencing on page 208 of the Joint Appendix, 
and of Linese Miller Marvin commencing on page 213 of 
the Joint Appendix). 

Since the judgment of March 21, 1951, the husband 
continuously has kept the wife involved in litigation, in¬ 
cluding this appeal, which for counsel fees, court costs, 
and stenographic reports surely must have cost him 
two or three times as much as the total amount he has 
paid for the support of his child during the same period. 

At the time the judgment of March 21, 1951, was en¬ 
tered the wife was employed, and the amount of $20 a 
week awarded for her and the child obviously was prin- 
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cipally for the benefit of the child. The award of $20 a 
week, made by the judgment on appeal, for the support 
of the child alone is no more than sufficient for the bare 
necesssaries required by the child, if that much, and a 
father who drives around in a Packard automobile ought 
not complain. 

4. The husband was awarded more than his just share 
of the property. 

Not only did the trial court find from the evidence 
that the wife had contributed in money the sum of 
$1700 towards the acquisition of the real estate and trust 
notes owned by the parties jointly (79), but the record 
leaves it clear that when the parties were married the 
husband was a student and owned nothing and that every¬ 
thing they owned during the time they lived together was 
acquired through their joint efforts (153 et seq.). The 
contributions which a wife makes to the capital of the 
marriage partnership by performing her duties as house¬ 
wife and caring for the children is as worthy as the 
contributions made by a husband from his earnings. To 
unscramble either an egg or the property of married 
couples who have pooled their incomes and services is 
impossible. A straight division by halves smacks of fair¬ 
ness. Here the husband with two-thirds of the bone 
snaps for a part of the wife’s third. 

Title 16, Sec. 409 of the District of Columbia Code 
empowers the court in case of divorce to apportion the 
jointly owned property “in such manner as shall seem 
equitable, just, and reasonable.” In the exercise of a 
sound judicial discretion under this statute, it does not 
necessarily follow" that it is an abuse of discretion to 
award to one party more than the amount of the actual 
money contribution to the purchase of the property. 

SLAUGHTER v. SLAUGHTER, 83 App. D.C. 301, 
171 F. 2d 129. 


5. The counsel fees awarded to the wife were inade¬ 
quate. 

As shown by the 950 pages of stenographic transcript 
included in the record on appeal herein, the trial of this 
case consumed six entire days. Assuming that the time 
required for preparing pleadings and preparing for trial 
was merely normal in this case in which the husband 
sought to wrest the custody of a female child from the 
mother, the award of counsel fees in the amount of $750 
would seem to be inadequate and not excessive, and it 
would seem that it is the wife and her counsel who have 
the right to complain. If a man who operates a Pack¬ 
ard, owns property, and takes week-end pleasure trips 
desires to indulge his complex for continuous litigation 
he ought to be made to pay for it. 

During the pendency of this appeal, the husband was 
cited for contempt and paid “under protest” the afore¬ 
said counsel fee in full. As always, the financial re¬ 
sources of the husband improved within the shadow of 
the jail. j 


Respectfully submitted, 

Jean M. Boardman 
James E. Faust 
Shoreham Building 
Washington, D. C. 
Attorneys for ApyeUee. 


